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7 ACREL 1952 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 
~J- 


GERALD DEVINS, CLAUDE HILL and 


The Grand Jury charges: 

1. From on or about June 1, 1973, up to and 

including the date of the filing of this indictment, 

in the Southern District of New York and elsewhere, 
GcRALD DEVINS, CLAUDE HILL and MAX KING, the defendants, unlaw- 
fully, wilfully and knowingly did combine, conspire and 
confederate and agree together and with each other and with 
persons tothe Grand Jury known and unknown, to defraud the 
United States and its departments, and agencies in connection 

i with the performance of their lawful governmental functions 
by obstructing and hindering the United States Small Business 

ke Administration in administering the Small Business Act, 
Title 15, United States Code, Section 631 et seq and to 
violate Title 18, United States Code, Section 1001 and 


Title 15, United States Code, Section 645(a). 


2. It was a part of said conspiracy that the 


MICROFILMED 


defendants, and their co-conspirators, in matters within 
the jurisdiction of a department and agency of the United 
States, that is, the United States Small Business Administration, 


unlawfully, wilfully and knowingly would and did falsify, k 


MICROFILM 
ot DCH 


conceal and cover up and cause to be falsified, 
concealed and covered up by trick, scheme and device 
material facts and make and cause to be made, false, fictitious 
and fraudulent statements and representations and would 
make and use and cause to be note and used false writings 
and documents, knowing the same to contain false, 
fictitious and fraudulent statements and entries. 

3. It was further a part of said conspiracy that 
the defendants, and their co-conspirators, itd und did 
unlawfully, wilfully and knowingly overvalue and cause to 
be overvalued a security and make and cause to be made false 
Statements, for the purpose of obtaining for themselves 
and others a loan from,and for the purpose of influencing 
in any way the action of the United States Small 
Business Administration on behalf of R.B.G. Film Distributors, 
Inc. 

4. Among the means by which the defendants 
and their co-conspirators would and did carry out the 
unlawful purposes set forth above were the following: 

(a) R.B.G. Film Distributors, Inc. 
(hereirafter "R.B.G.") a corporation, the purported 
business of which was to distribute motion picture film 
would be formed. 
(b) R.B.G. would apply for a $50,000 Economic 

Opportunity Loan from the United States Small Business 


Administration (hereinafter "S.B.A."). 


e? 


(c) The defendant, GERALD DEN INS, would 
prepare a loan application and supporting papers for 
R.B.G. to submit to the S.B.A., and would falsely overstate 


the value of the stock, assets and other collateral of 
"A 


R.B.G. therein. 


(d) The defendant, GERALD DEVINS and 
` -CLAUDE HILL, would, as part of the supporting documentation, 
REA a fictitious contract between a ron-existent 
corporation, National Tele Pix, Inc., 4584 Austin Boulevard, 
Island Park, New York and R.B.G., which purported to grant to 
R.B.G. distribution rights to films known as the Wally 
Western series, which fictitious contract they caused to be ` 
submitted to the S.B./. in support of RRG is application 
for a loan. 

(e) Based on the application and supporting 
papers described in DEEN (c) and (d) of 
paragraph 4 oï Count One of this thdtctnent the United 
States Small Business Administration uate grant a $50,000 


Economic Opportunity Loan to R.B.G. 


OVERT ACTS 
In furtherance of, and to effect the objects 
of said conspiracy, the defendants and their co-conspirators 
committed the following overt acts, among others, in the 


Southern District of New York, ard elsewhere: 


l. On or about July 10, 1973 the defendants 
and their co-conspirators caused an application for an 
S.B.A. loan to be submitted to the S.B.A. office, 26 Federal 
Plaza, New York, New York. 

2. On or about August 1, 1973, the defendants 
GEP4LD DEVINS and CLAUDE HILL met with other co-sonspirators. 


3. On May 15, 1974 a $50,000 loan was received on 


behalf of R.B.G. from the S.B.A. by the defendants and their 


co-conspirators 

4. On May 15, 1974, the defendant, MAX KING, 
received a check for $30,000 from one of his co-conspirators. 

(Title 18, United States Code, Section 371) 
COUNT TWO 

Ta Grand Jury further charges: 

On or about July 10, 1973 in the Southern 
District of New York, in a matter within the jurisdiction 
ot a department and agency of the United States, to wit, 
the United States Small Business Administration, GERALD 
DEVINS, the defendant, unlawfully, wilfully and knowingly would 
and did falsify, conceal and cover up, and cause to be falsified, 
POSS anc covered up, by trick, scheme and device, material 
facts and did make and cause to be made false, fictitious 
and fraudulent statements and representations and would 
and did make and cause to be weds and use and cause to 
be used false writings and documents knowing the same to 
contain false, fictitious and fraudulent statements 
and entries in that the defendant, GERALD DEVINS, submitted 


and caused to be submitted to the United States Small 


Business Administration an application for a $50,000 
loan in which it was represented that as of May 31, 1973 
Ei R.B.G. Film Distributors, Inc. was a corporation; 

that said corporation as of May 31, 1973 had total assets 
of $23,500; and that said corporation could offer as 
collateral for a loan inventory with a cost and net book 
value of $47,500 with no present liens or mortgage balance, 
when in truth and fact as he then and there well knew said 
statements and documents were untrue. 


(Title 18, United States Code, Sections 1001 and 2) 


COUNT THREE 

The Grand Jury further charges: 

On or about August 1, 1973, in the 
Southern District of New York, in a matter within the 
jurisdiction of a department and agency of the United States, 
to wit, the United States Small Business Administration, 
GERALD DEVINS and CLAUDE HILL, the defendants, unlawfully, 
wilfully and knowingly made and caused to be made false, 
fictitious and fraudulent statements; and did falsify, 


conceal and cover up, and caused to be falsified, concealed 


and covered up, by trick, scheme and device material facts, 
and did make and use false writings and documents 
knowing the same to coritain false, fictitious and 
freudulent statements aad entries, in that the defendants ,GERALD 
DEVINS and CLAUDE HILL,submitted and « aused to 
be submitted to the United States Small Business 


Administration, an agreement in which it was represented 


that National Tele Pix, Inc. of 4584 Austin Boulevard, 
Island Park, New York, was a corporation; and that 
said corporation had produced 2 feature motion picture 
entitled Wally Western Series wi could and would .. "a 
delivery to R.B.Grosvaiet, Inc. of a laboratory 

access rt ~ for said picture; when in truth and in 
fact as the, then and there vell knew said statements 


and documents were untrue. 


(Title 18, United States Code, Sections 1001 and 2) 


COUNT FOUR 

The Grand Jury further charges. 

On or about July 10, 1973, in the Southern 
District of New York, GERALD DEVINS, the defendant, 
unlawfully, wilfully and knowingly, ‘id make and cause to 
be made false statements and did overvalue and cause 
to be overvalued a security in an application filed 
with the United States Small Business Administration 
for che purpose of obtaining for himself and for an applicant 
a loan and for the purpose of influencing the action of the 
United States Small Business Administration, and obtaining 
money from the United States Small Business Administration, 
in that the defendant, GERALD DEVINS, stated and represented 
and caused to be stated and represented in the said application 
that the capital stock of R.B.G. Film Distributors, Inc. 


was valued at $15,000 when as he then and there well knew 


we 


said statements and representations were untrue. 


(Title 15, United States Code, Section 645(a) 
and Title 18, United States Code, Section 2) 


PAUL J. CURAAN 
United States Attorney 
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CHARGE OF THE COURT 


THE COURT: (Gagliardi, D. J.) Ladies and gentleme 


of the jury: 


You are now about to enter upon your final duty, 
which is to decide the fact issues in this case. As I told 
you in my instructions at the beginning of the trial, your 
principal function during the taking of testimony would be tol 


4 


listen carefully to and observe each witness as he testified, 


and it has been evident to me, and as counsel have also noted, 


that you have faithfully discharged this duty. 


The trial of this case has been somewhat protracted, 


but nonetheless your interest never lagged,. and it is evi- 
Yy 


Gent that you have followed “he testimony with close attentional 


\, 
the evidence has heen presented and onnosing arguments of the 


+ 
e 


We have now, reached the point in the car. where all 
lawyers have been made and, shortly after I have comoleted my | 


explanation of the law, you will retire to deliberate upon 


our verdict. 


< 


Da iii 


your fines! Lo an attitude 
O appraise 
and, as was emphasized 
f your selection as jurors, 
Government or 
Gefendants as parties to this contr-ver 
Now, the fact that this prosecution is broucht in 
the name of the United States of America entitles it to no 
greater consideration than that accorded to any other vartv 
in the case, and, by the same token, it is entitled to no 
less consideration. All parties stand as ecucls before the 
bar of justice. 
Your final role is to pass upon and decide the fact 
issues in the case. You, the members of the jury, are 
sole and exclusive judges of the facts. You pass upon 
weight of the evidence. You determine the crgdibility 
witnesses. You resolve such conflicts as there may be 
testimony, anc you draw whatever reasonable irferences that 
are to be rawn from the facts as you have Getermined them. 
My function at this point is to instruct you as to 
the law. It is your duty to accept these instructions and 
apply them to the facts as you determine the facts. The logic+ 


al result of that application will be your verdict in this 


case. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
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With respect to any fact matter, it is your recollec 
tion and yours alone that coverns. Anything that counsel, 
either for the Government or the defendants, may have said 
with respect to any matters in evidence, that is to say, as 
to any factual matter, whether stated in a question, in 
ment or in summation, is not to be substituted for your 
independent recollection. 

So, too, anything the Cou may have said during 
the progress of the trial with respect Lo y fact matter or 
May : -`y during the course of these instructions is not to be 
taken in substitution for your own independent recollection, 
whi-h verns at all times. 

Now, before ve consider the precise charges of the 
indictment, I believe you may be helped by a number of pre- 
liminary observations. 

In determining the facts, you should not be in- 
fluenced by rulings that the Court may have made during the 
trial. These rnlings dealt solely with matters of law and 
not questions of fact, and counsel for both sides not only 
have the right but, indeed, the duty to press whatever legal 
objections they believe existed as to the admission of profferbd 


.evidence. The Court's rulings on objections made either by 


the attorney for the Government or the attorneys for the de- 


fendants are not to be considered by you. 
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Of course, as I tol. vou at the outset, where I 
have sustained an objection to a cuestion, vou must not 


ss wculd have said had he been 


any inference from the 
wording of the question or that it was asked. 

You must never speculate about the truth of any 
insinvation or sugcestions contained in a question asked of 
a witness. A question is not evidence, and it may be con- 
sidered only as it supplies meaning to an answer. 

Similarly, where testimony has been stricken, it 
not svidence, and you are born’ cv disregard it. However, 
you must remember that in rtling on objections, the Court is 
ceciding questions cf law and not questions of fact. The 
latter are for the jury alone. 


Now, a particular cautionary note in this case. 


During the course of the trial, there were occasions -- and 


numerous occasions; I guess not more than I have experienced 
before, though -- when I have admonished either the Government 
or the defense lawyers. Now, sometimes in the ardor of ad- 
vocacy, counsel say or do things which in calmer moments they 
would not have said or done. Any of these incidents that took 
place during thé course of this trial must play no part what- 
soever in your deliberations. The personalities of the lawyer 


or of the Judge have nothing to do with the case. 
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I recognize that in wanv instances a Judce can have 
jreat deal of ir ‘uence with the jury. szant vou specific- 
ally to understand that I have no opinion with respect to 

the guilt or innocence of these defendants. If you do 

that you have gleaned some indication as to my opinion 

case, either from any questions I may have asked or from my 
expression or tone of voice, disrecard it entirely. The 
Coui - has no opinion as to the veracity or credibility of the 
witnesses or the merits of the case. You are the judces of 
the facts, and you are the sole judces of the guilt or inno- 
cence of these defendants. I am mere’, a judce of the law, 
and the fact issues must be de iced by you, solely and only 
within the framework of the evitence and the principles of 

law that apply. 

Finally, please don't sincle out any one instruction 
of mine as stating the law alone. Take them all into account 
after you have heard them all. 

Now, you are to consider only the evidence in this 


case, which consists of the sworn testimony of the witnesses, 


the exhibits which have been received in evidence, the facts 


which have been stipulated and the presumptions which I will 
+ 


‘tell you about in these instructions, such as the presumption 


of innocence. But while ycu are to consider only the 


evidence, you are not limited to the bald statements of the 
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you are permitted to draw from 
prc ved such reasonable in- 


in the light of vour own 


An inference is merely a fancy word for a conclusion 
which reason or common sense leads you to draw from the facts 
that have been proved to you. 

In considering the evidence, you must remember, as 


I told you at the outset, that the indictment is only a formal 


method of accusing a defendant ox the crime charged, and it 


itself is not evidence against the defe: dants; nor is anv weigh 
to be given to the act that an indictment has been returned 
against the defendants. 

Generally speaking, there are two types of evidence 
from which a jury may properly find the truth as to the facts 
of a case. One is direct evidence, such as the testimony of 
an eye witness, somebody who saw or heard something done or 
said; and the other is indirect, or circumstantial, evidence, 
and circumstantial evidence is the proof of a chain of circum- 
stances pointing to the existence or non-existence of certain 
facts. 

Generally, the law makes no distinction between 
direct and circumstantial evidence but simply requires that 


the jury find the facts in accordance with alli the evidence in 
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nd circumstantial. 
a common example that is used by many judges 
by circumstantial evidence. 
th.t when you came to this courtroom this 
morning it was a 
no clouds in the sky; the sun was cut, bright. 
I want vou to assume that we were in the courtroom on the 
first floor of the building, one of those modern courtrooms 
which they have down there, which is airconditioned, anc there 
are no windows in the room. 
Now, assume that after you have been in court for 
an hour or so, somebody walks in, and his clothes are damp; 
there is a little dampness on his forehead, his hair. Assume 
that a minute or two later somebody else walks in, and he 
has an umbrella that is dripping water and a hat in hand which 
is also dripping water. 
Now, even though you could not look out and direct- 


ly observe the weather, and even though it was not raining whe 


you entered the courthouse, you could reasonably and logically 


conclude from the combination of facts that I have described 

to you that in fact it is raining outside, even though when 
A 

‘you came in in the morning it had been a nice, sunshiny day. 


That is what we call circumstantial evidence: a 


chain of circumstances which leads you to conclude that a 
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or doesn't exist. 

As I indicated to you before, the law makes ne 
distinction between direct evidence and circumstantial evidenc 

Now, referring back to the fact that the indictment 
is not evidence, the defendants here have entered = plea of 
not guilty to the charces of the indictment. Thus, the Durden 
upon the prosecution is to prove guilt beyond a reasonable 
doubt. This burden never shifts to a defendant, for the law 
never imposes upon a defendant in a criminal case a burden or 
duty of calling any witnesses or producing any evidence. The 


law presume~ a defendant tc be innocent of crime, an thus 


a defendan , though accused, begins the trial with o evidence 
r 


against him, and the law permits ni thing but legal evidence 
to be presented before you as jurors to be considered in sup- 
port of any charge against the de.endant. 

The presumption of innocence remains with the 
defendant throughout the trial and your deliberations until 
such time, if ever, that you are satisfied of his guilt 
beyond a reasonable doubt. The presumption of innocence alone 
is sufficient to acquit the defendant unless and until, after 
careful and impartial consideration of all the evidence in 
the case, you as jurors are unanimously convinced of a de- 
fendant's guilt beyond a reasonable doubt -- and I will define 


for you later on in these instructions the term "reasonable 
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kr 


he specific charges alleced in 


indictment contains four counts or accusations. 
Each of these counts charges a separate crime, and each coun 
must be considered by you sep 

As I told vou at the outset of the case, the inéict 
ment names three defendants in all. Only two defendants are 
on trial before you. They are the only persons whose guilt o 
innocence you must announce in your verdict. The fact that 
the defendant Max King is no longer on trial before you or 
that other persons, although named as co-conspirators, were 
not indicted as defendants is not to enter into your consider- 
ation or your deliberations except insofar as it may bear on 
their credibility as witnesses and, as I will explain to you 
shortly, insofar as in considering the guilt or the innocence 
of the defendants on trial you may have to determine the 
mature of tho participation, if nry, of others. 

In your determination of innocence or guilt, remembe 
that oe separate crime or offense is charged against one or 
both of the defendants in each count of the indictment and 
that each offense and the evidence pertaining to it should be 
considered separately. 


`~ 


The fact that you may find one or bth the defendant 
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| 
| S | 
| 
| guilty or not guilty of one cf the offenses charged sheuld not 
| control your verdict as to any other offense charged acainst 
| either defendant. 
| In your deliberations, it is vour duty to give 
| 
| 
defendant. As you do so, you should èz rze what the evi- 
dence in the case shows with respect to -hat individual, 
leaving out of consideration entirely any evidence admitted 
solely against another defendant Remember that each defend- 
ant is entitled to have his case determined from evidence as 


to his own acts . statements and conduct and any other evi- 


Gence in the case which may be applicable to him. 


| 
i 
j 
separate personal consideration to the case of each individ 


In sum, the case of each defendant as to each 
separate count must be decided on the proof or lack of proof 
of each particular charge against that defendant. 

Now, all counsel in their summations have fully re- 
viewed the evidence and urged upon you their various conten- 
tions. Usually, I marshal the evidence, but the summations 
here have been so thorough that if I were to follow my custom- 
ary practice it would be at the risk of unnecessary repetition 
and counsel have agreed that there is no need for me to do 
‘so in this degen 


However, before I further instruct you on the law, 


I believe it.would be helpful and appropriate at this time to 
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very briefly identify the witnesses who have appeared before 
su, in the order in which thev were called. 

Remember that, as I talked to you earlier, wi 
respect to an, fact matter, it is vour recollection ang 
alone that governs. Whi.e I have carefully gone through my 
notes and the transcript of the evidence in preparinc the 
summary of witnesses which I am about to read to vou, nothing 
I say is to be taken in substitution for your own independent 
recollection, which governs at all times. 

Moveover, all evidence, whether or not I have re- 
ferred to it or counsel‘thave alluded to it in their surmations 
is impcrtant and must be considered by you. 

The first witness on the stand was John saeta, the 
chief of the finance division of the Small Business Administra 
tion. He was withdrawn after testifying, and he was succeed- 
ed by Marion Goldberg, who is the custodian of the Small 
Business Administration files. 

The next witness was Karen Klein, an acquaintance 
of Robert B. Grosvalet and Silvie Kristof. She was followed 
on the stand by Robert Grosvalet, and after we were substanti- 
ally into most of his testimony he was taken off the stand at 

$ 
the conclusion of his direct examination, and a witness named 
Frank Naudus was put on, and he is a printer in Island Park, 


Long Island. 
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completed his testimony, Becbert 
placed on the stand acain for cross-examination. 

The next witness, whose testimony I ordered stricken 

vou will disregard, was John F. Ferguson, 

is not in this case, nor should it 
by you in any way. 

> next witness was Louis Wolfe "no is supervisor 
of record. A1 vie laboratory. He was followed by Irving 
Singer, retire. -ormer motion picture executive, who was a 
representative of SCORF. 

The net witness was Guy Runyon, former vice presi- 
Gent of Trans America. He was followed on the stand hy Silvi 
Kristof. 

The next witness was Nicholas Siviglia. He was 
followed on the stand by Bertram Schulman, an attorney with 
the Small Business Administration, and, after that, Mr. Gaeta, 
who had been the first witness, was recalled, but he was 


excused from the stand, and counsel entered irto a stipulation, 


which was read to you at that time, with respect to the re- 


liance of the Small Business Administration on the papers sub 
mitted to it in connection with the application involved here 
The next witness was Gary Wolff, who is an attorney 


He was followed on the stand by Richard Shields, presently a 
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president of Dante Industries and a former 
American Diversified Industries. 

The next witness was Allen Green, vice president of 
American Bank & Trust Company. Then we had the direct examin- 


ation of Mr. August della Pietra, and during the course of his 
examination he was withdrawn from the stand, and Mr. Lawrence 
Grossberg took the stand. He is vice president of Martin 
Audio. 

After Mr. Grossberg had completed his testimony, 
Mr. della Pietra was recalled and was further examined, and 
the last Government witness was Mr. C. E. Feltner, Jr. 

Then the defendant Devins called to the stand 
Bernard E. Creamer, an assistant cashier of the United States 
National Bank & Trust Company of Cuddebackville, New York; 
and the last witness before you was Mr. Andrew Heberer, 
an examiner ^f questioned documents. 

= 

You will recall that Mr. Creamer was off the stand 
anı *. Heberer was back on the stand at diffe: ~ times, but 
they were the last two witnesses, although their appearance on 


the stand was interrupted by certain matters. 


So much for the list of witnesses who appeared 


before you. > 


Now, as to the specific charges here. 


The indictment cherges in its four counts a first 
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t 
2 || count of conspiracy and what ere called three substan 
i} 
3 | Counts. The substantive counts and conspiracv counts are 
) 
4 || governed by different legal Principles. Since the essential 
j E? Ce g 
5 j elements which tne Government must prove are different in the 
6 


instance of each count, I will advise you about ther separatel 


| 

7 | I will begin with the conspiracy count. 

8 Incidentally, you have the right to have with you 

9 in the jury room the indictment. I will read most of it, but 

10 not all of it, but you will have it available to you as well 

11 as any of the other exhibits that are in evidence. 

12 | Now, Count l, which is the conspiracy count, charges 

13 | that the defendants violated Title 18 of the United States 
Ed 14 Code, Section 371 -- and you don't have to remember the 

15 title or the names or the numbers of these sections but just 

16 the substance of them -- which provides in pertinent part as 


follows: 


"If two or more persons conspire either to comit 


offenses agairst the United States or to defraud the 


United States or any 


agency therz2of in any manner or for 


d 21 any purpose, and one or more of such persons do any act 


to effect tne object of the conspiracy, each commits a 


crime." 


The ccnspiracy count is divided into two sections. 


The second section refers to overt acts, which I will read 
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senarately, but the fir: section of Count 

charges: 

about Jure 1, 
including the date of the filing of this indictment, 
Southern District of New York and elsewhere, Gerald 
Claude Hill and Max King, the defendants, unlawfully, wilfully 
and knowingly did combine, conspire i confederate and agree 
together and with .ch other and with persons to the Grand 
Jury known and unknown, to defraud the United States and its 
departments and agencies in connection with the performance 
of their lawful governmental functions by obstructine and 
hindering the United States Small Business Administration in 
administering the Small Business Act, Title 15, United States 
Code, Section 631 et sec., and to violate Title 18, United 
States Code, Section 1001 and Title 15, United States Code, 
Section 645(<). 

"2. It was a part of said conspiracy that the 
defendants and their co-conspirators, in matters within the 
jurisdiction of a department and agency of the United States, 
that is, the United States Small Business Administration, 


unlawfully, wilfully and knowingly would and did falsify, 


.conceal and cover up and cause to be falsified, concealed and 


covered up by trick, scheme and device material facts and make 


and cause to be made false, fictitious and fraudulent state- 
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representations and would make and use and cause to 
writings and documents, knowing the 
to contain fals i itious and fraudulent statements 


' 


"3. It was further a part of said conspiracy that 


the defendants and their co-conspirators would and did un- 
lawfully, wil‘ully and knowingly overvalue and cause to be 
Overvalued a security and make and cause to be made false 
statements for the purpose of obtaining for themselves and 
others a loan from, and f the purpose of influencing in any 
way the action of the United States Small Business Administra- 
tion on behalf of R.B.G. Film Distributors, Inc." 

| 


I am omitting that Gart of the indictnent which re- 


fers to the means by which it is alleged that the defendants 


would and did carry out the unlawful purposes. 


Three essential elements are required to be proved 
in order to establish the offense of conspiracy charced in 
the indictment. Before you may find a defendant guilty of 
conspiracy, you must be satisfied that the Government has 
established each of these three essential elements by proof 
beyond a reasonable doubt. 

The essential elements are: 

First, that at or about the time alleged in the 


indictment an agreement existed between two or more of the 
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least one of the crimes 


particular defendant you are con- 


ully became a member of the con- 


Third, that one of the conspirators knowingly com- 


mitted one of the overt acts set forth in the indictment at 


or about the time alleged and that at least one overt act was 


committed in the Southern District of New York, which, for 
our purposes, is the Manhattan County as well as other 
counties, For our purposes, Manhattan County is sufficient. 

Now, I will define for you a conspiracy, which is 
the first element. 

Simply defined, a conspiracy is a combination of 
two cr more persons by concerted action io accomplish some 
unlawful purpose or to accomplish some lawful purpose by un- 
lawful means. 

A conspiracy is an unlawful combination or agreement 
to violate the law. Whether or not the persons charged in 
the indictment accomplished what it is alleged they conspired 
to do is immaterial to the question of guilt or innocence. 
Thus, the succe&Ss or lack of success of the conspiracy does 
not matter, for a conspiracy is a crime entirely separate and 


distinct from the substantive crime that mav be the goal of 
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the conspiracy. 
sometimes been called a partner- 
in which each member becomes the 
ecent of every other member. 

In order to establish the existence of a conspiracy, 
the Government is not required to show that two or more per- 
sons sat around a table and entered into a solemn compact, 
orally or in writing, stating that they have formed a conspir- 
acy to violate the law and setting forth the details of the 
plan, the means by which it is to be carried out or the part 
to be played by each conspirator. Your common sense will tell 


you that when men undertake to e, Cerinto a conspiracy, much 


before a Notary Public, nor do they publicly broadcast 
their plans. A conspiracy is usually characterized by 
secrecy. 

In determining the existence or non-existence of a 
conspiracy, it is not required that you find that each and 
every one of the alleged co-conspira:irs joined in the con- 
spiracy. ıc is sufficien. if you find beyond a reasonable 
Goubt that two or more persons, in any manner, through any 
contrivance, impliedly or tacitly, came to a common understand 


ing to violate the law. 
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is left to unexpressed understanding. Conspirators do not 
usually reduce their agreements to writing or acknowledge them 


In determining whether there has been an unlawful 
vou may consider acts and conduct which are done to 

a criminal purpose. Usually, the only evidence 
available is that of disconnected acts on the part of the 
alleced conspirators, which acts you may find, when taken to- 
gether and in connection with each other and with the reason- 
able inferences flowing therefrom, show a conspiracy or agree- 
ment to secure a particular result, as satisfactorily and 
conclusively as more direct proof. 

If upon consideration of all the evidence, cirect 


and circumstantial, you find beyond a reasonable doubt that 


the minds of at least two of the alleged conspirators met 


in an understanding way and that they agreed, as I have ex- 


plained a conspiratorial agreement to you, to work together in 
furtherance of the unlawful scheme alleged in the indictment 
and that thereafter at least one of the co;conspirators did 
any overt act to effect the object of the conspiracy, then 
proof of the existence of a conspiracy is established. And 
you will recall that I told you earlier that it is not neces- 
sary for the Government to prove the success of the conspiracy 
in order to establish a violation of the conspiracy statute. 

A conspiracy is basically the agreement to violate 


the law, and it may exist even hough the final objectives 


are never accomplished. 
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Now, in connection with this first element 
the existence of the alleced conspiracy, you will recal 
conspiracy as a combination cf two or more 
concerted action to accomplish some unlawful pur- 
or to accomplish some lawful purpose by unlawful means. 
Thus, before you may find that a conspiracy existed, vou must 
also find that what the conspirators intended to do would have, 
violated one or more Federal laws if they had succeeded in 
accomplishing what they set out to do. 

The indictment sets out or charges that the conspir- 
acy had as its object or vurpose the violation of the follow- 
ing statutes: Title 18, United States Code, Section 1001, whic! 
makes it a crime to falsely conceal and cover up by trick, 
scheme or device material facts or to make false, fictitious 
or fraudulent statements or representations or to make and use 
false writings and documents in a matter within the jurisdic- 
tion of a department or agency of the United States -- in this 
case, the Small Business Administration. 


The other statute which is alleged as one of the 


objects of the conspiracy to violate is Title 15, United State 


Code, Section 645(a), which makes it a crime to make false 
statements or Co intentionally overvalue securities in an 
application filed with the United States Small Business Admin- 
istration for the purpose of obtaining a loan. 


D 
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I will la 


the incictment allecins 


not necessary, in order to prove the 


acy alleced, tha ) le l wful purposes or chiects 
were agreed upon. It is sufficient if the proof establishes 
beyond a reasonable doubt that one such alleged purpose was 
understood. 

An unlewful conspiracy may exist even thouch its 
purposes are not accomplished, and evidence that its purpo‘es 
were accomplished may be considered by you, if you find that 
there is such evidence,as proof of the existence of the con- 
spiracy. 

The indictment charges: that the alleged conspiracy 
began on or about June 1, 1973 and continued to on or about 
November 8, 1974. It is not essential that the Government 


prove that the conspiracy started and ended on or about those 


specific dates. It is sufficient if you find that in fact a 


of time within that period set forth and that at least one of 
the overt acts was committed in furtherance thereof in that 


period. 
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conspiracy was formed and existed for some substantial i 


conspiracy, once formed, continues for as long 
[Jvdge 


Gacgliardi's as the evide. ce shows the conspirators intended to continue 
charcge-con't.]) 


aq. AE Such intention may be inferred from such activities, 


5.1 if any, of the conspirators which you find to be, in fur- 


therance of the purpose of the conspiracy. 


Now, the second element, participation in. the 


conspiracy. If you find beyond a reasonable doubt that the 
conspiracy charged in the indictmer’ existed, you must de- 
tern © its members were. 
In determining whether a defendant became a mem- | 
ber of the conspiracy, you must determine not only whether 
he participated in it, but whether he did so with knowledge 
of its unlawful purpose. Did he join with an awareness of 
at least some of the aims and purpose of the conspiracy? 
Knowledge is a matter of inference from facts 
that have been proved. It is not necessary that e defendant 
be fully informed as to the details or the scope of the con- 
spiracy in order to justify an inference of knowledge. A 
defendant need not know the full extent of the conspiracy 
and all of its activities and actors. However, mere as- 
sociation with one or more of the conspirators does not make 
one a member of the conspiracy. Nor is knowledge without 
participation sufficient. What is necessary is that the 


defendant participate with knowledge of at least some of the 
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purposes of the conspirecy and with the intent to aid in the 
accomplishment of those unlawful ends. 

In determining whether a conspiracy existed you 
should consider the acts and declarations of all the alleged 


participants. However, in determining whether a particular 


defendant was a member of the conspiracy you may consider 
only his own acts and statements. He cannot be bound by the 
ects or declarations of other alleged participants until and 
unless you are satisfied beyond a reasonable doubt that a 
conspiracy existed and that the defendant you are then con- 
sidering was one of its members. In other words, your de- 
termination as to the participation in the conspiracy of each 
defendant must be based upon what you find to have been his 
own acti.as; his own conduct; his own statements or de- 
clarations; his connection with the acts and conduct of other 
alleged co-conspirators and the reasonable inferences to be 
drawn therefrom. 

Now, you will recall that during the course of 
the trial objection was made with respect to certain ee? , 
and that such evidence was received subject to connection. 
Thus testimony concerning acts or statements of one alleged 
co-conspirator, done or said in the absence of other alleged 
co-conspirators, although received in evidence without 


limitation against the alleged co-conspirator who did the 
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act or made the statement or admission, was admitted into 
evidence as to the absent elleged co-conspirator on a condi- 
tional or tentative basis. z 

If you find beyond a reasonable doubt thet the 
conspiracy existed and if you also find beyond è reasonable 
doubt that a particular defendant was one of its members, 
then the statements thereafter knowingly made and the acts 
thereafter knowingly done by any person likewise found to be 
a member of the conspiracy, can be considered by the jury as 
evidence in the case as to any defendant found to be a member 
of the conspiracy, even though the statements and acts may 
have occurred in the absence and without knowledge of that 
defendant, provided such statements and acts were knowingly 
made and done during the continuance of such conspiracy and 
in furtherance of some object or purpose of the conspiracy. 
Thus, statements of any conspirator which are not in fur- 
therance of the conspiracy or which are made before its ex- 
istence or after its termination may be considered as evi- 
dence only against the person making them. 

If you should find that the conspiracy existed 


and that a particular defendant knowingly participated in it, 


A 


the extent of his participation has no bearing on the question 


of guilt or innocence. The guilt or innocence of a co- 


conspirator is not measured by the extent or the duration 
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of his participation. Even if he participated in it to a 
degree more limited than that of his co-conspirators, he is 
equally culpable so .cng as he was in fact a conspirator. 

If one joined the conspiracy after its formation 
and engaged in it to a more limited degree than other co- 
Conspirators, he is equally culpable so long as you find 
beyond a reasonable doubt that he was in fact a co-conspirat 
Thus, each member of a conspiracy may perform separate and 
distinct acts at different times and at different places; 
some conspirators may play major roles while others may play 
minor roles. 

In other words, it is not required that a person 
be a member of the conspiracy from its very start -- he may 


join it at any point Guring its progress, and be held res- 


ponsible for all that has been done before he joined, and 
all that may be done thereafter during its existence and whil 
he remains a member. Simply stated, using the partnership 
analogy again, by becoming a partner he assumes all of the 
liabilities of the partnership, including those that occurred 
before he became a member. Similarly, each conspirator need 
not know the identity or the number of all his confederates. 

- The conspirators may not have previously associated together. 
One of the defendants may know only one other member of the 


conspiracy, but if he enters into an unlawful agreement with 
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that other member of the conspiracy, he becomes a perty 
thereto. 

Nor œ> .t necessary that a defendant receive any 


pecuniary benefit from his participation in the conspiracy 


as long as he, in fact, participated in it in the way I have | 


instructed you. 

The question is: Did a defendant join the 
Others with the awareness of at least some of the basic pur- 
poses and aims of the conspiracy? If so, then he adopts 
as his own the past and future acts of all the other con- 
spirators. 

A final word on the second element. I told vou 
that a conspiracy, once formed, is presume to have continued 
until either its object was accomplished or there is some 
affirmative act of termination by its members. So, too, 
once a person is found to be a member of a conspiracy he is 
presumed to con ‘nue his membership therein until its ter- 
mination, and the burden is upon the conspirator to satisfy 
you py at cirmative proof that he withdrew and disassociated 
himself from it. So much for the first part of the conspira 
count. 

as I mentioned to you be re, the conspiracy 
count is divided into two sections, so I now will discuss the 


second section, the overt acts. 
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beyond a reasonable doubt that the 


alleged conspiracy existed and that she particular defendant 


wes a member of the conspiracy, you must then consider the 
third element and that is the recuirement of an overt act. 

The overt acts referred to in Count 1 are not 
separate cherges. They are part of the conspiracy count, 
and you may not find a defendant guilty unless and until you 
are convinced beyond a reasonable doubt that at least one of 
the overt acts charged in the indictment was knowingly and 
wilfully committed by at least one of the conspirators. 

The offense of conspiracy is complete when the 
unlaw.ul agreement is made and any overt act is done by a 
conspirator to -- in the languace of the statute -- "effect 
the object of the conspiracy.” Thus, aa vwvert act is an 
act knowingly and wilfully committed by one of the conspira- 
tors in an attempt to effect or accomplish -some object or 
purpose of the conspiracy. The overt act need not be a 
criminal act or an act which, of itself, constitutes an 
objective of the conspiracy; it may be an act which is inno- 
cent on its face, but it must be of such character that it 


furthers, or promotes, or aids and assists in accomplishing 


a purpose of the conspiracy charged in the indictment. 


J& is not necessary for you to find that all of 


the alleged overt acts charged in the indictment were committed, 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK, N.Y. — 791-1020 


D ) . f 


nor is it necessary that an overt act involve a particular 
Gefenéant. It is enough if you find that at least one of 
the named overt acts charged in the indictment was committed 
by a conspirator in furtherance of the conspiracy. 

As I told you before, the Government must show 
beyond a reasonable doubt that at least one overt act was 


committed in the Southern District of New York, which include 


all of Manhattan. There are four specific overt acts alleged 


in the indictment, and they are as follows: 

"In furtherance of, and to effect the other 
objects of said conspiracy, the defendants and their co- 
conspirators committed the following overt acts, among 
others, in the Southern District of New York, and elsewhere: 

p E On or about July 10, 1973 the defendants 
aud their co-conspirators caused an application for an SBA 
loan to be submitted to the SBA office, 26 Federal Plaza, 

New York, New York. 

vé E On or about August 1l, 1973 the defendants 
Gerald Devins and Claude Hill met with other co-conspirators. 

P On May 15, 1974 a $50,000 loan was received 
on behalf of R.B.G. from the SBA by the defendants and their 
co-conspirators. 

WP On May 15, 1974 the defendant, Max King, 


received a chec for $30,000 from one of his co-conspirators. 
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Now, in defining the elements of the conspiracy, 
I have used the words knowingly and wilfully. A person acts 


knowingly if he acts voluntarily and intentionally, and not 


because of mistake or accident or other innocent reason. 
The purpose of adding the word knowingly was to insure that 


no one would be convicted for an act done because of mistake, 


or accident, or other innocent reason. 

A person acts wilfully if he acts voluntarily 
and intentionally, and with the specific intent to do some- 
thing the law forbids; that is to say, with bad purpose eithe 
to disobey or to disregard the laws. 

Those, then, are the three essential elements 
necessary to establish a conspiracy; first, that a conspiracy 
existed as charged in the indictment; second, that the 
particular defendant knowingly and wilfully joined the con- 
spi «x ; third, that one of the conspirators knowingly and 
wilfully committed at least one of the overt acts set forth 
in the indictment. As I told you, before you may find a 


defendant guilty of the conspiracy count, you must be satis- 


fied that the Government has established each of these 


elements by proof beyond a reasonable doubt. 
I will be about 15 or 20 minutes longer. I'm 
prepared to go ahead if you are willing to continue on. All 


right. 
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Now, that concludes my charge to you with respect 
to Count 1, the conspiracy count. As I told you, the lew 
makes a conspirecy separate and distinct offense from any 
substantive offenses that are alleged to have been the object 
of the conspiracy. The second count of the indictment 
charges the defendant Devins alone with a substantive offense 
under the false statement statute. The third count charges 
both the defendant Devins and the defendant Hill with e 
substantive offense under the same statute. These counts 
charge a violation of Section 1001 of Title 18 of the United 
States Code which reads as follows: 

“Whoever, in any matter within the jurisdiction 
of any department or acency of the United States knowingly 
and wilfully falsifies, conceals or covers up by any trick, 
scheme or device a material fact, or makes any false, ficti- 


tious or fraudulent statements or representations, or makes 


er uses any false writing or document knowing the same to 


contain any false, fictitious or fraudulent statement or 
entry..." commits a crime. 

Now, specifically, Count 2 reads as follows: 

“The Grand Jury further charges: 

“Oh or about July 10, 1973 in the Southern Dis- 
trict of New York, in a matter within: the jurisdiction of a 


department and agency of the United States, to wit, the Unite 
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ates Small Business Administration, Gerald Devins, the 
defendant , unlawfully, wilfully and knowingly would and did 
falsify, conceal and cover up, and cause to be falsified, 
concealed and covered up, by trick, scheme and device, 
material facts and did make and cause to be made false, fic- 
titious and fraudulent statements and representations and 
would and did make and cause to pe made and use and caused 
to be used false writings and documents knowing the same to 
contain false, fictitious and fraudulent statements and 
entries and that the defendant, Gerald Devins, submitted and 
caused to be submitted to the United States Small Business 
Administration an application for a $50,000 loan in which it 
was represented that as of May 31, 1973 R.B.G. Film Distri- 
butors, Inc. was a corporation; that said corporation as of 
May 31, 1973 had total assets of $23,500; and that said 
corporation could offer as collateral for a loan inventory 
with a cost and net book value of $47,500 with no present 
liens or mortgage balance, when in truth and fact as he 
then and there well knew said statements and documents were 


untrue.” 


Count 3 of the indictment reads as follows: 


"The Grand Jury further charges: 
"On or about August 1, 1973, in the Southern 


District of New York, in a matter within the jurisdiction 
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of a department and acency of the United States, to wit, the 
United States Smalı iusiness Administration, Gerald Devins 
and Claude Hill, the defendants unlawfully, wilfully and 
knowingly made and caused to be made false, fictitious and 
fraudulent statements; and Gid falsify, conceal and cover 
up, and caused to be falsified, concealed and covered up by 
trick, scheme and advice material facts, and did make and 
use false writings and documents knowing the same to contain 


false, fictitious and fraudulent statements and entries, and 


that the defendants, Gerald Devins and Claude Hill, submitted 


and caused to be submitted to the United States Small Busi- 
ness Administration, an agreement in which it was represented| 
that National Tele Pix, Inc. of 4584 Austin Boulevard, 

Island Park, New York, wus a corporation; and that said 
corporation had produced a feature motion picture entitied 
Wally Western Series and could and: would make delivery to 

R. B. Grosvalet, Inc. of a laboratory access letter for 

said pistini when in truth and in fact as they then and 


there well knew said statements and documents were untrue." 
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Now, you may not find a defendant guilty of the 
crimes charges, unless you are satisfied that the government 
has proved each of the following elements beyond a reasonable 
doubt: 

l. On or about the date specified, the defendant 
used a writing or a document; 

2. The writing or document contained a false, 


factitious or fraudulent statement or entry; 


3. That the defendant knew the writing or document 
contained a false, factitious of fraudulent statement or 


entry; 


4. The writing or document was used in a matter 


within the jurisdiction of a department or agency of the United 
| States. 

As I have told you, the fourth element is that the 
writing or document be made or used in a matter, within the 
jurisdiction of a department or agency of the United States. 

I charge you as a matter of law that the Small Business 
Administration is an agency of the United States. If you 


find that the defendants submitted writings or documents to 


the Small Business Administration, then this fourth element 


is satisfied. 
Now, a statement is false or factitious if it is 


untrue and made, and known to be untrue by the person making 
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or causing it to be made. A statement or representation 


frauculent, if known untrue, and made or caused to 
made with the intent to deceive the government agency to 
submitted. 

The word false must be considered together with the 
| words knowingly and willfully. You will recall that in con- 
nection with the conspiracy count I explained what is generall 
meant by the term knowingly and willfully. I think it is 


appropriate for me to give you a further explanation of that 


A person acts knowingly if he acts voluntarily and 


| 

term as it is used in the context of this statute. | 
| 

| 


intentionally, and not because of mistake or accident or other 
innocent reason. The purpose of adding the word knowingly 
was to insure that no one would be convicted for an act done 
because of mistake, or accident, or other innocent reascn. 

A person acts willfully if he acts véluntarily and 
intentionally, and with the specific intent to do something 
the law forbids; that is to say, with bad purpose either to 
disobey or to disregard the laws. 

Count 4 charges the defendant Devins alone with a 
violation of Title 15, United States Code, Section 645 (a) 
which reads in pertinent part as follows: 

“Whoever makes any statement knowing it to be false, 


or whoever willfully over-values any securities, for the purpose 
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of obtaining for himself or for any applicant any loan... OF 
for the purpose of influencing in any way *he action of the 
administration, or for the -pose of obtaining money under... 
the Smell Business: Act comits a crime." 

Count 4 of the indictment reads as follows: 

“The grand jury further charges: 

“On or about July 10, 1973 in the Southern District 
of New York, Gerald Devins, the defendant, unlawfu.ly, will 
fully and knowingly did make and cause to be made false 
statements and did over-value and cause to be over-valued 
a security in an application filed with the United States 
Small Business Administration for the purpose of obtaining 
for himself and for en applicant a loan and for the purpose of 
influencing the action of the United States Small Business 
Administration, and obtaining money from the United States 
Small Business Administration, in that the defendant, Gerald 
Devins, stated and represented and caused to be stated and 
represented in the said application that the capital stock of 
R.B.G. Film Distributors, Inc. was valued at $15,000 when as 


he then and there well knew said statements and representation 


were untrue." 


You may not find the defendant Devins guilty of fals 


statements and over-valuation of the securities on an SBA ban 


application as charged in count 4, unless you were satisfied 
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that the government has preved each of the following elements 
beyond a reasonable doubt: 

1. That the defendant made or Cause to be made a 
statement or placed a value or caused a value to be placed on | 
a security; 

2. That the statement was false or the security was 
over-valued; 

3. That the false statement was knowingiy made or 
the security knowingly over-valued; 

4. That the false statement was made or the 
security over-valued in an application filed with the Small 
Business Administration for the purpose of obtaining for him- 
self cr an applicant a loan; or to infiuence the actions of 
the Small Business Administration; or to obtain money from the 
Small Business Administration. 

You will recall in my instructions to you on 
statements in violation of section 1001, I defined the 
false and the terms knowingly and willfully. You were 
structed that these definitions apply with equal force to the 


offense of false statements and over~valuation of securities 


in violation of 15 USC 645 (a), which is the subject of count 
$% 


4. 


Now, with regard to the substantive counts of the 


indictment, that is counts 2, 3 and 4, the government relies 
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upon a statute which reads in relevant part as follows: 
“Whoever commits an offense... Or aids, abets, or 
couneels, commands, or produces its commission, is punishable 
as a principal.” 
This means that not only is the person who actually 
commits an illegal ect, the principal, punishable, but anyone 


who aids and abets him in committing that illegal act is 


likewise punishable. 

You may find a defendant guilty of the offense 
charged if you find beyond a reasonable doubt that the offense 
was committed and that the defendant aiied and abetted in its 


commission. 


To aid and abet does not mean just knowing that a 


crime is being committed, even if one is present during its | 


commission. That alone is not sufficient. In order to find 
that a defendant aided and abetted another to commit a crime, 
you must be satisfied beyond a reasonable doubt that he 
knowingly, in some substantial measure, associated himself 
with the venture, that he participated in it as something he 
wished to bring about, that he sought by his action to make 
it succeed. 

In aioe words, if one, fully aware of what he is 
doing, plays a significant role in facilitating a transaction 


prohibited by law, he is equally guilty with the person who 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY ARE. NEW YORK, N.Y. — 791-1020 


6 mecg 

Girectly performs t? illegal acts, even though latter 
a 

played a greater or much larger role in the perpetration of 

the crime. 

The evidence of a defendant's participation may be 
circumstantial, from which youmay conclude that a defendant, 
as an aider and abetter, was a participant in the crime charge. 

Now, this concludes my charge as to the specific 
offenses charged in the indictment. Before sending you to 
pur deliberations, I think there are a few comments that I 
should make to you. 

You have heard me use frequently in this charge the 


phrase reasonable doubt, and I told you at the beginning that 


a defendant was presumed innocent and that the presumption of 


innocence remains with a defendant unless and until the jury 


is unanimously satisfied of guilt beyond a reasonable doubt. 


In describing the elements of the various offenses charged in 


the indictment, I told you that the goverment must establish 


each of those elements by proof beyond a reasonable doubt. 
What is a reasonable doubt? The words almost define 
themselves: That there is a doubt founded in reason and 


arising out of the evidence or lack of evidence. It is a 


doubt which a reasonable person has after carefully consider- 


ing all the evidence. 


H 
A reasonable doubt is not a vague or a speculative 
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immaqinary doubt. It is not caprice, whim or a specu lation 
not en excuse to avoid the performance of an unpileé 


It is not sympathy for a cefendant. 

L reasonable doubt is a doubt which appeals to your 
reason, your common sense, your experience and your judgment., 
It is a doubt which would cause a reasonable man or woman, 
like yourselves, to hesitate to act in relation to your own 
important private affairs. 

Mere suspicion will not justify conviction. Sus- 
picion is not a substitute for evidence nor is it sufficient 
to convict if you find that the circumstances merely render 
an accused probably guilty. 

On the other hand, it is not required that the 
government must prove guilt beyond all possible doubt, but 
the proof must be of such convincing character that you would 
be willing to rely and act on it in the important affairs of 
your own life. 

In sum, a reasonable doubt exists whenever after 
a fair and impartial consideration of all the evidence before 
you, you can candidly and honestly state that you do not have 
an abiding conviction that the defendant is guilty of the 
` 


charge. 


Now, during my explanation I have used the words 


knowledge and intent as an element of the crime. An act or 
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re to act is knowingly done if done voluntarily and 
intentionally and not because of mistake or other innocent 
Further comment may be helpful in your deliberations 


Knowledce and intent exist in the mind. As we all 


| 
| 
| 
| 
| 


it is not possible to look into a man's mind to see 
what vent on. Therefore, the only way you have for arriving at 
a decision in these cuestions is for you to take into con- 
sideration all the facts and circumstances shown by the 
evidence, and to determine from all such facts and circum- 


stances whether the requisite knowledge and intent were pre- 


sent at the time in question. Direct proof is unnecessary. 
Knowledge and intent may be inferred from all the surrounding 
circumstances. 

Now, intent and motive should never be: confused. 


Motive is what prompts a person to act, or fail to act. In- 


tent refers only to the state of mind with which the act is 
done or omitted. 

I charge you that proof of motive is not a necessar 
element of the crimes with which the defendant is charged. 
Proof of motive does not establish guilt, nor does want of 
proof of motive establish that a defendant is innocent. 

` 
So the presence or absence of motive is immaterial except as 


a circumstance which the jury may consider as bearing on the 


defendant's state of mind or intent. 
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Now, iere has been some evidenc? introduced here 


3 | relating to the disposition of the pr ceeds of the loan. I 

4 charge you that this evidenc> is not to be considered by you 
| 

5 il 


as evidence of guiit and war cffered only as proof of possible 


i motive. 


When I instructed you at the beginning of the trial, 


n 


s I told you that one of your most important functions would be 
° | to assess the credibility of the witnesses who testificeu. 

| 
10 You, as jurors, are the sole judges of the credibility of the 
11 | witnesses; you and you alone must determine what weight their 
12 testimony de: ces, In my instructions to you at the start 


of the case I gave you some guidelines I thought might be 


he .pful to you as you listened to the testimony. I am going 


to repeat and expand on those instructions at this point. 


Preliminarily, you should understand that you shculd 


not be influenced by the mere number of witnesses called by 


18 either side. The weight of the evidence is not necessarily 
19 determined by the number of witnesses testifying on either side. 


Rather, you should consider all the facts and circumstances 


in evidence to determine where the truth “ies. 


In assessing credibility, you should carefully 
scrutinize the testimony civen, the circumstances under which 


each witness has testified, and every matter in evidence which 


e Se WS 


tends to indicate whether the witness is worthy of belief. 
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The decree of credit to be given a witness should 
determined by his demeanor, his relationship to the con- 


parties, his bias or impartiality, the reason 


of his statemen*is, the strength or weakness of his 
recollection view" in the light of all other testimeny and 


the attendant cixcumstances in the case and the extent to 


which, if at all, each witness is either supported or contra- 
dicted by other evidence. 

How did the witness impress you? Did his version 
appear straightforward and candid, or Cid he try to hide some 
of the facts? Is there a motive to testify falsely? 

In passing upon the credibility of the witness, 
you may take into account inconsistencies or contradictions 
as to material matters in his own testimony, or any conflict 
with that of another witness, also any inconsistencies or 
omissions in prior testimony, >r any prior statement of materipl 


matters as to which he may have testified upon the trial. 


Inconsistencies or discrepancies in the testimony 


of the witness, or between the testimony of different witnesses, 
may or may not cause the jury to discredit such testimony. 

Two or more persons witnessing an incident or a transaction 
‘may see or hear it differently; and innocent misrecollection, 
like failure of recollection, is not an uncommon experience. 


A witness may he inaccurate, contradictory or un- 
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truthfui in some respects and yet be entirely credible in 
the essentiais of hi 

In weighine the effect of 
whether it pertains to a matter of importance or an unimport- 
ant detail, and whether the discrepancy results from innocent 
error or willful falsehood. If you find that any witness has 
testified falsely, you can do one of two things. You can 
either reject all of that witness' testimony on the groun? 
that it is all tainted by falsehood and that none of it is 
worthy of belief, or you can accept that part which you be- 
lieve to be crefible and reject only that part which you be- 
lieve to be tainted by falsehocd. 

Should you find that all or any part of a` particula 
witness' testimony was false, you may not infer that the 
opposite of that testimony is the truth unless there is 
other evidence to that effect. Any testimony rejected by you 
as false is no longer in the case insofar as any firing that © 
you may make is concerned. You will recall that I told you 
that an inference was a conclusion which reason er common 


sense leads you to draw from the facts which y “ind have 


been proved. Thus, a finding of fact may not be -stablished 


“merely by a negative inference arising from your disbelief 
and rejection of any testimony. 


In passing upon credibility, the ultimate cuestion 
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Did the witness tell the truth here 
for you to say whether his testimony at 
in whole or in part, in the light 
his demeanor, his explanations and all the evidence indicate. 
Now, in connection with credibility, I want to bring 


your attention to one cf the rules of this court which relates 


to the testimony of an accomplice. An accomplice is one who 


unites with another person in the commission of a crime, 
voluntarily and with common intent. 

In the prosecution of crime, the government is 
frequently called upon to use witnesses who are accomplices. 


Often it has no choice. The government must rely upon 


witnesses to transactions such as they are. 

Under federal law there is no requirement that che 
testimony of an accomplice be corroborated. -A~conviction-may 
rest upon the uncorroborated testimony of an accomplice, if 
you believe it and find it credible. 

However, the testimony of an accomplice should be 
viewed with great caution and scrutinized carefully. In 
assessing the credibility of an accomplice, as with that of 
any witness, you may consider any interest in the outcome of 
the case. re consider evidence as to any benefit the 


witness expects to derive or has derived from his testimony 


or evidence as to a motive to place responsibility on others. 
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| If you find that the testimony of an alleged 

i 

| accomplice was deliberately untruthful, you should unhesitatingly 
reject it. On the other hand, if upon a cautious and careful 
examination you are satisfied that such witnesses have here 

given a substantially truthful version of events to which 


they testified, such testimony should be given appropriate 


consideration, together with all the other evidence in the 
case in determining the guilt or innocence of the defendants. 

As always, the ultimate question in Passing upon the 
credibility of a witness is, after taking into account all 
factors that may affect his own testimony; Did he testify 
truthfully before you as to events to which he testified? 

Now, as I told you, a defendant is not required unde 
our laws to prove his innocence. He is presumed to be in- 
nocent at all times and through the entire trial, unless and 
until the government proves him guilty beyond a reasonable 
doubt. For these reasons. a defendant need not take the 
witness stand and testify in his own behalf. 

Therefore, the fact that the defendants did not 
testify at this trial does not create any presumption against 
them and I charge you that this fact must not weigh in the 

- slightest against any defendant nor shall this fact enter 
into your discussions or deliberations in any manner. 


In your deliberations, please do not discuss the 
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question of probable punishment. That is æ matter that 
rests on myconscience and my conscience alone, becanse the 
judse and the judge alone is the one who has the obligation of 
imposing sentence when and if guilt is determined. 
you do discuss it amoncst yourselves then you 

are encroaching on my job, and I ask you not to do it. Your 
job is to consider the facts and to determine the fects, and 
my job is to pass upon the law, and in the event of conviction 
to impose a sentence. 

If you find on all the evidence, that the evidence 
respecting a defendant leavesa reasonable doubt as to his 
guilt, you should not hesitate for a moment to return a ver- 


dict of acquittal as to that defendant. 


However, on the other hand, if you find beyond a 


reasonable doubt that the law has been violated as charged, 


you should not hesitate, because of smypathy or because of any 
other reason, to render a verdict of guilty. 

It is your duty to give separate, personal con- 
sideration to the case of each individual defendant. When 
you do so, you should analyze what the evidence in the case 
shows with respect to that individual, leaving out of con- 
` sideration entivels any evidence admitted solely against 
some other defendant or defendants. Each defendant is en- 


titled to have his case determined from evidence as to his 
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statements and conduct, and any othe 

in the case which may be applicable to him. 

The verdict must represent the considered 

In order to return a verdict, it is necessary 

that each juror acree thereto. Your verdict must be unanimous 

It is your duty, as jurors, to consult with one 
another and to deliberate with a view to reaching an agree- 
ment, if you can do so without violence to your individual 
judgment. Each of vou must decide the case for yourself, 
but do so only after an impartial consideration of the 
evidence with your fellow jurors. In the course of your 
deliberations, do not hesitate to re-examine your own views 
and chance your opinion if convinced it is erroneous. But 
do not surrender your honest conviction as to the weight. or 
effective evidence solely because of the opinion of your 
fellow jurors, or for the mere purpose of returning a verdict. 

Youare not partisans. You are judges -- judges of 
the facts. Your sole interest is to ascertain the truth 


from the evidence in the case. 


If it should become necessary during your delibera- 


tions to communicate with the court, you may send a note by 
. the marshall signed by your foreman or by one of the members 
of the jury. No member of the jury should ever attempt to 


communicate with the court by any means other than a signed 
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writing; and the court will never communicate with any member 
of the jury on any subject touching the merits of the case, 
ctherwise than in writing, or orally here in open court. 

You will note from the oath that is about to be 
taken by the marshalls that they too, as well as all other 
persons, are forbidden to communicate in any way or manner 
with any member o the jury on any subject touching the merits 
of the case. 

Bear in mind also that you are never to reveal to 
any person, not even to the court, how the jury stands, numeri 
cally or otherwise, on the question of the guilt or innocence 
of the accused unless and until after you have reached a 
unanimous verdict. 

Now, it is proper to add the caution that nothing 
said in these instructions, nothing in any form of verdict 
perpared for your convenience,is to suggest or convey in any 
way or manner any information as to what verdict I think you 


should find. What the verdict shall be is the sole and 


exclusive duty and responsibility of the jury:. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. — 791-1020 


221l-a 
As I have indicated, you may take the indictment 
with you. I have prepared a form of verdict here which 
reads on top: 


“We find the defendant Devins" and then a blank 


. and then count 2, "We find the defendant Devins" and a blank 


and then you report your verdict. 

I have had juries come back and ask who their 
foreman is. Quite frankly, the first person occupying the 
number one seat is foreman, but you are at liberty to 
select whatever person you wish as foreman. How you go 
about your deliberations, how you conduct them, is up to 
you. 

Counsel have a right to take exceptions to my 
charge and request anything further they think I have 
neglected to charge. I will take your requests at the 
side bar, gentlemen, if they are not: going to be lengthy. 
If they are, we will take them in the robing room. 

MR, HOFFMAN: No exceptions, your Honor. 

MR. COVEN: No exceptions. 

MR. WILSON: I have just one thing I would like 
to mention. Perhaps I ought to approach the side bar. 

(At the side bar) 

MR. WILSON: On the aiding and abetting charge, 


the last word was "procure" instead of “produce.” That 


mcas 2211-b 
might have been a typo. My recollection is that it is 
procure. I would like to check the statute on that, 
Section 2. 

THE COURT: ł sure its commission. 

Anything else? 

MR. COVEN: No, your Honor. 

MR. WILSON: Nothing other than that. 

(In open court) 

THE COURT: I do have a typographical error, 
so I will reread to you the statute on aiding and abetting., 
It reads as follows: 

"Whoever commits an offense against the United 
States or aids, abets, counsels, commands, induces or 


procures its commission, is punishable as a principal." 


All. right, we have the very fortunate circumstande 


that after two weeks everybody is intact and healthy here. 
We have had the benefit of having our alternate jurors 
number, one andtwo standing by and paying full attention 

and prepared to take their place in the regular en in 

the event that somebody stepped out. We are fortunate that 
the jury is intact. I am going to have to excuse you and 
thank you for your patience and presence. You were 
absolutely a completely necessary part of this trial. 


I appreciate very much your attention and the courtesies 
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that you have extended to the Court. Mrs. Garfield and 
Mr. Gartner, you are excused with the thani:s of the Court 
and you may step down now. 

(Alternate jurors excused) 

(Marshal sworn) 

THE COURT: Are you gentlemen agreed on the 
indictment that the jury might tane with them? 

MR. WILSON: Yes. ` 

THE COURT: Hand the jury the indictme t and 
form of verdict, Mr. clerk. 

All right, the jury may retire to deliberate. 


(Jury left the courtroom to deliberate at 4:35 


THE COURT: I didn't think there was any issue 
', Op it and‘I did not charge the expert testimony. So far 
as the handwriting expert is concerned, I didn't think there 


was any issue on it, so I didn't charge it. 


Please have all the exhibits available. 


MR. WILSON: Yes. 


THE COURT: What have you done with Exhibits 23 


MR. WILSON: I can go over them with a Magic 


Marker and tear the pages out. 


THE COURT: I think you ought to be prepared in 
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the event they ask for it. 
MR. WILSON: Yes. 
THE COURT: Have Mr. Coven look it over and be 
sure you agree on it. 
MR. WILSON: Yes, 
THE COURT: All I ask is that you stand by. 
Sometimes we get a request in the first fifteen or twenty 
minutes or half hour, so stand by at least for that length 
of time. After that if you do go anyplace, please let the 
clerk know. 
MR. WILSON: Perhaps we can stipulate ahead of 
time that the jury may have the exhibits. 
MR. HOFFMAN: There are certain exhibits one side 
of which has been allowed to go in. 
ghee à wë THE COURT: " Spend a few minutes looking at what“ 
you have. 
Do you have any other objections? If you can — 


agree on what goes in, that will be fine. 


All right, so that if the jury asks for anything 


it may go in through the clerk to the marshal. If you don't 
agree, you'll let me know. 


(Recess) 
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(Note receivea at 


(Recess.) 

THE COURT: I have a note from the jury here, it 
now being 6:30 p. Mm., and we will mark it as Court Exhibit 3. 

(Court Exhibit 3 was marked.) 

THE COURT: The notes reads: “We want the testimony 
of Mr. Wolff the custodian of the films, plus Grosvalet's 
direct testimony and cross~-examination dealing with the amount 
of film that he was to receive and was finally offered." 

MR.COVEN: That is in a number of places Judge. We 
will start to get that together. 


THE COURT: Why don't you all start working on 


getting it together. Wolff's testimony is no problem. 


MR. WILSON: No. 

MR.COVEN: With reference to the films he was 
supposed to get. 

THE COURT: Grosvalet's direct and cross dealing 
with the amount of film he was to receive and finally offered. 


MR. WILSON: And Wolff's testimony as to what, your 


THE COURT: The whole thing. 
MR. COVEN: Your Honor had better give us some time. 


THE COURT: Wolff came on after Ferguson, so we 
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I have received an additional note 
from the jury and they want the testimony referring to the 
spin-off of National Tele Pix-ADI in which Mr. Devins was 
trying to buy in previous to the Grosvalet involvement. 

Maybe we can find that too. 

MR. WILSON: That was Shields. 

THE COURT: I am going to let this jury co out for 
dinner now. They are goi g to Aldo's. 

MR. WILSON: You directed that that l€tter not be 
heard, the reorganization. 

THE COURT: When we come back we will discuss that 
and tell them whatever was done here. We will get the testi- 
mony and look at it. Bring the jury in. 

(Jury present.) 

THE COURT: We nave your notes and we are attempting 
to get the portions of the testimony that you want read. We 
will have it available for you when you get. back from dinner. 


I am going to send you out for dinner now. You are going into 


a public restaurant and although you will be in a separate 


area, don't discuss the case. Discuss it when-you get back. 


Talk about some other topics to relieve yourselves of any 
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thoughts you may have. We have made most of the phone 
After you come back I am going to let you eliberate | 
etner or not you finish your deliberations 
If not you'll report 


4 
inrtormétion 


back here in the morning. je are cetting all the 
you want read to you. Don't discuss the case in the restaur- 
ant. 

(The jury left the courtroom.) 


THE COURT: All right, what have you got? The 


first note is the Grosvalet direct and cross with respect to 


the films. It reads "The Grosvalet testimony and cross- 
examination dealing with the amount of film that he was to 
receive and was finally offered," so I imagine it covers all 
film. 

WILSON: I have the portion. 

COURT: Page 38, direct examination. 

COVEN: What date? 


WILSON: April 8 and 9th. I have got 77 through 


COURT: Let's go back to page 38. 
MR. WILSON: I didn't look for the other films. 
I construed it‘as being the Wally Westerns. 
MR. COVEN: We start off on April 8th, page 98. 


THE COURT: Now, on pace 38, “Mr. Grosvalet, direct 
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your attention to Exhibit 1 for identification, will you tell 
the jury what if anything you said to either" -- 


And the answer is "That I would receive another -- | 


he told me about the inventory for the film" et cetera. 


MR. WILSON: That is April 8. 

THE COURT: This is the bottom of 38 and onto 39. 
That is the first part. We'll read the third paragraph there= 
of, or the second paragraph beginning "The inventory for the 
film that came out 47-5. That is what Wally Western was 
worth and that I would receive another film with it and I 
think those two films combined that" -- 

MR. HOFFMAN: Where do you intend to start reading? 


THE COURT: "He told me about Ce inventory for the 


MR. HOFFMAN: I think when you read a question and 
answer back to the jury it should be done in such a way that 
they should understand who was the "he," 

THE COURT: You read the question and you know that 
it is Devins. 

MR. HOFFMAN: I'm sorry. I thought you were not 


going toread the question. 


4% 
THE COURT: Of course I will read the question and 


answer at the bottom of 38 to the middle of 39. 


The next, I guess, is page 66 of the next group. 
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e 29 
separates this April 9th portion. I have a volume in 
that is April 8th ard April 9th. They separated it. 
MR. HOFFMAN: Did your Honor say page 
That is the numbering over at the 


margin. 


THE COURT: Yes, over at the extreme left margin, 


you see numbers and that would be page 66, line 8. That is, 
line 8 to line 7 on page 68. 

MR. COVEN: We also have page 33, line 22. 

THE COURT: Wait a minute. As to page 58, let's 
get this straightened cut. 


MR. COVEN: You passed a couple of pages. 


COURT: Tine 12. Is that agreeable? 

WILSON: Yes. 

COVEN: Can we have that number again? 

COURT: Wereyou talking about something 
Mr. Coven? ! 

COVEN: Yes, page 33, line 22. 

WILSON: Yes. 

COURT: It begins at line 20. 


% 


MR. HOFFMAN: I think if we asked this jury what 


| films they were talking about they would tell us. 


THE COURT: They are a:king for direct testimony and 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. — 791-1020 


6 mecg 
cross-examination regarding the amount of film he was to 


receive and was finally offered. Page 33, line 20 to line 


MR. COVEN: Yes, right. There is something earlier 
and that is April 8th, page 98, line 24. 


MR. WILSON: Yes. 


COURT: We are going backwards. 

COVEN: You skipped this one. 

COURT: April 8th, line 24 on page 98. 
COVEN: 21 Ze, 25. 


COURT: That doesn't have anything to do with 


COVEN: Let's forget that one. 


WILSON: “It is a film proper I got from Mr. 


COURT: No. My next one is April 9, page 66. 
COVEN: That is correct, line 8. 


COURT: Then, after that, my next one is page 


MR. COVEN: Are you on April 9th, Judge? If you 


look at page 64 on April 9th, you'll see something else at 


V 


top, line 2. 


THE COURT: We will have to start that back on page 


63, line 18. 
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, line 18 to page 64, 
line 10. Correct? 


COEN: Yes. 


WILSON: Yes, sir. 

COURT: All right. 

WILSON: Then page 66. 

COURT: Page 66, line 8 to page 68, line 12. 


next one I have is page 77. 


HOFFMAN: April 9, your Honor. 
COURT: Yes. 


WILSON: Perhaps we should start on pece 76, 


COURT: All richt, yes. 


WILSON: I think that goes all the way over to-- 


COVEN: Doesn't that begin at line 19? 

WILSON: No. 

COVEN: That determines the day of the conver- 
sation. 


WILSON: It should start at line 16. I don't 


COVEN: This gives the date. 
WILSON: I agree with Mr. Coven. 


COURT: Why don't we start at line 23 and put 
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the date in there. Is that agreeable? 
MR. COVEN: Yes. 
MR. WILSON: Yes. 
THE COURT: Does it go over to page 76? 


MR. WILSON: Yes, page 76, line 23 to pace 83, line 


MR. HOFFMAN: I object to that. All the testimony 
is about how many times he called, et cetera. It has nothing 
to do withhow many films he was supposed to get. 


WILSON: It deals with his attempts to cet those 


HOFFMAN: That is not the question. 

WILSON: You can't separate the two. 

HOFFMAN: You sure can. I would object from 
page 77, line 13, line 12, and ends on line 13, page 79. 
All the testimony is: How many times did you call and how 
many times did you ask. Nothing to do with how many films 
he got and how much film was offered. 

MR. WILSON: All the testimony was with respect to 

what he was to get and what he was offered. 


THE COURT: What he was to receive and what he was 


‘finally offered. 


Page 77, line 15. 


MR. HOFFMAN: I would think to line 12, your Honor. 
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ZE COURT: Line 1", as I see it, and then to page 


HOFFMAN: 81, the first answer. 
COURT: All right, pace 81, line 2. 


HOFFMAN: Yes, sir. 


THE COURT: Anything further in there? 

MR. WILSON: I think if you are going to talk about 
King offering films, I think ypu also should have the fact 
that he asked King for them. If you take all this testimony, | 
all we have is King offering films and Grosvalet refusing. 
It goes right along that Grosvalet bugged King for two months 
once a day. 


MR. HOFFMAN: I have no objection to cutting out 


the last line, page 80, "Who offered them to you?" The answer 


is on page 8l. I have no objection to leaving it out, the 
answer being "Mr. King." 
THE COURT: Then we will go to page 80, line 24. 
Then we go on to page 83. 
MR. WILSON: about 82 at line 15? That is where 
it starts. 
COURT: I suppose so. Page 82, line what? 
WILSON: 


COURT: 


WILSON: 
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THE COURT: Yes, 15. 

MR. WILSON: Excluding the objection. 

THE COURT: Yes, the objection will not be read. 

Page 83, line 16. 

MR. WILSON: I think so, yes. 
COURT: Anytning further? 
WILSON: Yes, we are into another dav, April 10th 
COURT: Nothing further in this volume? 
WILSON: Page 22, st >.ss-examination on the 10th. 
HOFFMAN: It is MCBR 22, yes. 

MR. WILSON: I have 22 through 34 on April 10th. 


MR. HOFFMAN: Line 11 through 14. 


THE COURT: Page 22, lines 11 through 14. The whole 


page, which would be 23. 
WILSON: Yes. 
HOFFMAN: And the following page, page 24. 
WILSON: Except for the colloquy. 
H 
HOFFMAN: The following page, page 25. 
WILSON: I agree. 
COURT: Okay. 
HOFFMAN: And then I have pace 28. 


WILSON: Page 26, also. 


HOFFMAN: What do you have on 26? Le oe 


sustained objections. 
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We go over to page 28, the whole page. 


THE COURT: All right. 


MR. HOFFMAN: All of page 29 and page 30 down HES 


line 19. After that it is all sustained objections on page 
30. Then page 32, line 5 through 11. 

THE COURT: Okay. 

MR. HOFFMAN: That is when Mr. Greenberg came in 
the courtroom and we jumped over to page 34 when I resumed 
questioning him on line 19, which refers to the last question 
on page 32: 

"Do you remember that conversation? 

Dä I remember the conversation.” 

And that is it. 

MR. WILSON: What were the pages between 25 and 32? 
THE COURT: 28, 29, page 30, line 19. 

i MR. HOFFMAN: Page 32, lines 5 to ll. Page 34, 
lines 19 to 20. If you look at page 32, your Honor, the last 
question was -- 

THE COURT: Page 34, lines 19 and 20. 

MR. HOFFMAN: That was a response to the last ques- 
tion. That is it. 

THE COURT: All right. 


MR. FARLEY: In that volume on April 11 thereis 


some more. 
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MR. COVEN: April llth? 
THE COURT: What page? 
MR. FARLEY: Pace 45 and 46. Pace 45, line 24 through 


poe 46, line 10. 


THE COURT: All right. 
MR. WsaLSON: Yes. 


THE COURT: Is that all? 


MR. FARLEY: That is all we hve at the moment, 


your Honor. 
MR. HOFFMAN: That is it. 
THE COURT: All right, be back here as promptly as 
Find that spin-off date. 
MR. COVEN: I think we can see how Mr. Wilson's 


summation is beginning to cause problems. I objected to it. 


THE COURT: All right, be back here as promptly as 
and get whatever else is needed. 
(Recess. ) 


THE COURT: Let the record show that it is now 


(Jury present.) 
THE COURT: Not all of the testimony that you asked 
A 
been transcribed and that has been part of our dif- 


in getting it together for you. It has taken some 


get it all together. 
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We do have your first note which is Court Exhibit 
in which you requested the testimony of Mr. Wolff and Mr. 
Grosvalet on direct examination dealing with the emount of 
film that he was to receive and finally offered. Tne testi- 


mony of Mr. Wolff has not been transcribed but Mr. Russell 


will read the minutes of that testimony to you. The portion 
of the testimony with respect to the amount of film that 

Mr. Grosvalet was to receive and finally offered has been 
transcribed and I will read that to you. 

You have also requested testimony referring co be 
spin-off of National Tele Pix-ADI, in which Mr. Devins was 
trying to buy in previous to the Grosvalet involvement. 

That has not been transcribed but we will find the minutes 

of that and I thought what we would do is read to you now 

Mr. Wolff's testimony, Mr. Grosvalet's testimony and if you 
wish to continue to the places until we get the balance of 
the testimony that you requested with respect to the spin-off, 
you may do so. That is, if you want to wait until that is 
ready before you continue deliberations, all right, and then 


we will æt that and read it to you before you retire for 


your deliberations. 
$ 


All right, Mr. Russell. 
(Record read.) 


THE COURT: Is there anything further you want with 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 


D 


MR. HOFFMAN: Between Mr. Wilson and myself I think 
we have the other testimony you wanted. I have the volume 
that was typed up yesterday. 

THE COURT: All right, let me see it. 

MR. WILSON: Could we have a side bar? 

THE COURT: Yes. 

(At the side bar.) 

MR. HOFFMAN: We have Feltner's direct examination 
and cross on the spin-off. That is in here. 

Do you have Shields? 

MR. WILSON: I think we are going to be a couple 
of minutes getting this. 

THE COURT: All right. 

(In open court.) 


THE COURT: It may take us a few minutes to get the 


response to the other question. Plee~e retire to the jury- 


room and we will call you as soon as we get that. I indicated 
that you are within reason in charge of your own deliberations 
I don't know whether it would be appropriate for us to suspend 
for tonight wb 10 o'clock. As I indicated, we have 


transportation to take you all to your homes and we would 


resume in the morning and continue from t*?re. Why don't 
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We have been trying to get Mr. Marvin Walker, 
there has been no answer. We are continuing to try. We 
will keep trying. We have made all the other phone calls. 

(The jury left the courtroom at 9:25.) 

THE COURT: I want to tell you that Juror Number 10 
didn't want to go out and eat and she stayed in the juryroom 
in the presence of a marshall when the jury went out. 

MR. HOFFMAN: No objection. 

MR. WILSON: No. 

(Recess.) 

MR. WILSON: Your Honor, beginning at that page on 
the 18th, my cross-examination of Grossberg, I handed him 
Exhibits 46and 47 and asked him to identify the documents. 

THE COURT: I'm at page 112. 

MR. WILSON: He identified the documen-s. The 
documents were offered in evidence. There was colloquy and 


you ruled that they wuld be received for the matters stated 


in there, but the fact that they showed the relationship 


between Devins and Grossberg, what had been represented to 

A 
Grossberg by Devins, and in the letter in about the first or 
second paragraph the representation is made that Prestige 


Industries ji. "ing to be spun-off in the near future. 
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ı of the letter it refers to Nationa. Tele 
also known as Prestige Indus les On 47, which I think 

information sheet, also in the last paragraph of the 
letter there is mentioned Mr. Devins and Mr. Hill as being 
representatives of Prestige, and then I think the information 
sheet it also speaks of the Prestice-National Tele Pix 
relationship. This is all material that was submitted to 
both Grossberg and Kirkman in connection with the negotiations 
between Devins and those two for the merger. 


MR. COVEN: That is an absolutely improver and 


you have in front of you is an absolutely monstrous irrelevant 


wrong statement: and I say to your Honor that the paper that 
| 


smoke-screen, having absolutely nothing to do with this case, 
your Honor. 

If your Honor submits that piece of paper again to 
the jury you wiil have compounded the wrongful smoke-screen 
and confusion that the prosecution has attempted to lay about 
this matter to furnish a motive. Anybody who knows the 
slightest bit about corporate things knows that it has no 
connection with this case. 

MR. HOFFMAN: If you will notice in the testimony 
at page 112 --‘let me just make sure -- I'm sorry, on page 
113 when we get to Line? -- I think this is what Mr. Coven 


is referring to -- there is a question as to which company 
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2 was to acquire -- this is line 6 -- ard the answer is: "I 
3 || believe it was called First Prestige." First Prestice was 
4 || not Prestige Industries. It was another company in which 
f 
5 || Mr. Devins had an interest, which was coing to merce with 


| e D . e 
6 | Kirkman and Grossberg. That is why there is this inaccuracy. 


~ 


They are talking about First Prestice, but that is not 


Prestige Industries. It is a totally wrongful confusion 


8 Prestige Industries. 
9 MR. COVEN: First Prestige is a totally different 
10 company. I am handling the matter of First Prestige in 
11 California right now. It has absolutely nothing to do with | 
e | 
| 


deliberately done by the prosecution to add a smoke-screen 
and to throw malarkey and garbage to furnish a motive which 
cannot even possibly be taken out of this document that you 
have in front of you. 
If your Honor would read the document you have in 
front of you for just a moment you will note that there is 
not one iota of relevance in it to this case, or anything 
in it. 


21 MR. WILSON: Those documents were testified to by 


Mr. Grossberg. , He said they were given to him by Mr. Devins 
in@nnection with the proposed merger. I am not saying that 


all the statementsmade in those documents are true. All I am 


saying is that this is the piece of paper with the representa- 
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to 


tions thercon which Devins gave to Grossberg and we are not 
3 || vouching for the truth of the matters therein. 


Devins used the names 


and First Prestige interchangeably, just es he used 


Prestige 


National Tele Pix. 


the name 


7 MR. COVEN: How can you dare make that statement? 


You are misleading the Court vhen you say you are sugcesting 


9 it. There is not one piece of evidence in this case that 


will permit you to make that suggestion. I represent the 
ampany and I haye been representing it in the State of 


12 California. I have nothing tuv do with Prestige Industries 


in this case. 


14 | MR. WILSON: The document speaks for itself. 
15 MR. COVEN: I know, because you are attempting to 
16 | abuse and mislead. You know that First Prestige is not 


Prestige Industries. You are trying to abuse the jury and 


18 abuse and mislead. I say that is wrongful. 


19 MR. WILSON: I know that First Prestige is Devin-<' 


company and Prestige is the renamed National Tele Pix. All 

I am saying is that in many of Devins' deals it is unclear 

whether he is talking about First Prestige or Prestige 
$ 


Indvstries. He speaks about Prestige Limited, which is a 


third form. The fact is that he is speaking of a Prestige 


x & We 


organization. 
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MR. COVEN: Why don't you stop that. This is 
prosecutorial misconduct and willful deception of this court 
and this continued comment by Mr. Wilson is disgraceful. 

MR. WILSON: The documents speak for themselv 
The thing I think we all agree on is that Grossberg testitied 
on this witness stand that Devins gave him those documents. 

He wasn't sure if he gave it to him personally or by messenger 
but he testified that they were delivered to him by Devins. 


THE COURT: What is wrong with my reading from page 


MR. COVEN: Because Mr. Wilson knows that the papers 
he has before him or that he has submitted do not concern 
Prestige Industries. 

THE COURT: All I have got is a question from the 
jury that I want to respond to. If there has been wmething 
done by the prosecutor and that can be substantiated, that 
is for post-trial but not now. 

MR. WILSON: Mr. Grossberg says "I beli’ t was 
called First Prestige." However, he identified the document 
which doesn't mention First Prestige. They mention Prestige 
and they mention Prestige Limited. Those are documents 

‘received by Ke, Grossberg in connection with his negotiations 


with Mr. Devins. 


THE COURT: What is wrong with my reading from page 
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WILSON: Through 113. 
IR. COVEN: There is nothing there, Judge, that 
would indicate that. What should be done here, most r spect- 


fully, your Honor, is that your Honor should direct the jury 


to disregard any of that statement or matter. 
MR. HOFFMAN: If it please the Court, when a spin- 


off was being discussed it was obvious that the. spin-off was 


@ company owned by ADI, which was -- 


THE COURT: Don't give me facts that are not in the 
record. 

MR. HOFFMAN: It is in the record. 

MR. WILSON: No, it is not. 

THE COURT: Where? 

MR. HOFFMAN: Page 249 of the lume before your 
Honor. That is where it starts, on page 249, lines 13 throuch 
17. Mr. Feltner is asked by Mr. Coven: "The original deal 
is for a spin-off of National Tele Pix and that changed. At 
this time Mr. Devins said to me 'I would like to do this 
deal in a different fashion.' 

=o Yes. 

d ` 
"A 'And can you make the same basic deal that we 


were putting into National Tele Pix available,'" and then, 


“Tes.” 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, " iW YORK, N.Y. — 791-1020 
g e 


MR. COVEN: I don't acrce with that. I absolutely 


dont agree with that. 

MR. HOFFMAN: That is what is in the record. 

MR. COVEN: Don't tell me what is in the record. 

I don't agree with that. His Honor said all that statement 
about the organization mergers, spin-off, all of that smoke- 
screen and bluff went out of this case. 

THE COURT: Page 249 to where? 

MR. HOFFMAN: 249 line 13 through 20. Then it goes 
to page 322, line 17. Do you have it, your Honor? 

THE COURT: Yes, I dv, line 17. They start talking 
at line 17 through the end of that page. We then co to the 
following page which for some reason is numbered 324 -- there 
is no 323 -- and on that page we go from lines 2 through 16 
continuing a discussion about the spin-off. 

MR. COVEN: That has nothing to do with any spin- 
off. The word spin-off means that stock is distributed by a 
parent company asstock held by a subsidiary company. There 
is nothing to do with spin-off. 

THE COURT: The jury wants to know something about 
where the word spin-off is mentioned. 

MR. COVEN: ‘The spin-off is not in this testimony. 


THE COURT: Wait a minute. Page 322 line 17 to 
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MR. HOFFMAN: To the end. 


THE COURT: I think the whole page goes in. 
MR. HOFFMAN: I think the objection is sustained. 


We then go to page 336. 


THE COURT: Why not 325? Let me go back. 


MR. HOFFMAN: If your Honor wants to, I have no 


objection. I didn't think it had anything to do with spin- 


off, but other matters concernirg the company. 


THE COURT: I would say 322, 324 and 325. 
MR. COVEN: Just a moment, your Honor. 
MR. HOFFMAN: Then we go to page 336, line 19, 
to the end of that page from 19, and then page 337. 
THE COURT: There is no answer to that question on 


line 19. 


HOFFMAN: If your Honor will read the bllowing 


COURT: The objection was sustained to that 
question. 

MR. HOFFMAN: Then let's forget that. Page 337 from 
line 2. through line 20. I don't know if you want tu go after 
that but that to me was the discussion of spin-off on that 

% 
` page. 


THE COURT: I will go to the bottom of that page. 


MR. HOFFMAN: It is all sustained objections. 
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E COURT: I am going to read 249, line 13 through 
line 20; 322, line 17, pages 324 and 325. 
COVEN: What about 336 and 337? 
HOFFMAN: I am sorry, 336 was a sustained 
tion, but on page 337, if you start at the top, line 2, 
you go down through line 20 -- 
THE COURT: All right. 


MR. HOFFMAN: That isit. “age 337, line 2 to 


COVEN: I object, your Honor. 
COURT: Very well, bring the jury in. 
WILSON: There is another one on the Shields 


cross-examination at the very end, line 23, page 102. Th 


Tele Pix to Prestige Industries? 


aw. Yes, I think Gerry Devins recommended it and 
I agreed with it." 

MR. COVEN: That has nothing to do with this. 

MR. WILSON: It deals with the name change. 


MR. HOFFMAN: Is your Honor going to read from thos 


$ 


question is: 
"Do vou remember you requested the name of | 


` two documents, not for the truth but -- 


THE COURT: I am not going to read the docume.:ts. 


(Jury present.) 
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THE COURT: Members of the jury, I have some 
testimony to read to you with respect to the spin-off of 
National Tele Pix and ADI in which Mr.Devins “es trying to 
buy in. I will read the direct examination of Mr. Feltner 
first. 

(Record read.) 

(Off the record discussion at the side bar.) 

THE COURT: You gentlemen agree that what the 
Court Reporter read to us at the side bar had nothing to do 
with this matter? 

MR. COVEN: Yes. 

MR. HOFFMAN: Yes. 

MR. WILSON: Yes. 


THE COURT: Why doesn't the jury go back in the 


| juryroom and as soon as the cars are here I will call you 


17 back and give you some further instructions. 


18 | (The jury left the courtroom.) 


Now, in connection with the motion, and I am 


looking at the motion papers, the supporting affidavit 


and the affidavit of Mr. Wilson, the supplemental affidavit — 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE + 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 


| 

| 
i 

i 


rdh 
of Mr. Grosvelat, 

Your affidavit, Mr, Brodsky, sets forth three grounds 
for setting aside the verdict, One, newly discovered 
evidence, inadequate assistance of counsel, and failure of 
the government to provide the defendant Brady material as 
required by 18 USC, Section 3500, 

In connection with the affidavit of Sylvie Kristof 
and referring to the credibility and motives of. Grosvelat 
with respect'to the question of Devins' handwriting being 
on the application, I believe that the testimony of Mr, 
Grosvelat was to the effect that he thought it was the 
writing of Mr, Devins and that the testimony of the hand- 
writing expert who did testify was that it s not Devins' 


handwriting, and the admission of Mr, Siviglia that it was 


in his handwriting forms the basis upon which to conclude 


that the jury was not misled and could not have been misled 

into believing this was Devins'! handwriting on the application, 
Mr. Grosvelat in his testimony here indicates 

even though he had given a supplemental affidavit or an 

affidavit -- supplemental affidavit I guess it is, that he 

had not given a chronology of events to Mr. Wilson, I am 

going ahead of myself, But in any event in connection 

with his 3500 material, I don't believe under any strech 

of the imagination as reported to me as to what was involved 
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with Mr. Grosvelat's interview with Mr, Wilson -- I think 
only upon an extreme stretch of the imagination could that 
be deemed to be 3500 material, 

MR, WILSON: That was Submitted, your Honor. 
That was marked 3503 and was turned over to the defense, 
that chronology. 


THE COURT: The question of him answering -- 


your review of the questions you were going to ask him and 


the answers he gave? 

MR. WILSON: No, I wae talking about the 
chronology. 

THE COURT: I jumped ahead after that to the 
3500 material, Now, eve. if that were 3500 material, in 
view of Mr. Grosvelat's testimony that the answers that 
he gave on the stand comported with the answers that or 
responses that Mr. Wilson had put to him, there would have 
‘been no use to be made of that turned over to the defense 
Sinc: he stated that the answers that he gave were in 
conformity with that, If there were several pages of notes 
that Mr, Wilson had, he said there were only 1, 2 or 3 
or very few numbered that had any answers, quoting him 
directly, and those were only sentences that contained 
a few words at the most, I believe that is in the category 


substantially of notes of interviews taken by the United 
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States At oner which are usually not considered 3500 
material, 

As I say, it probably was not 3500 material, 

If it was 3500 material there was no deliberate withholding 
of it from the defense and that the turning of it over to 
the defense would not have resulted in a different verdict 
from this jury nor could it have conceivably Le to a dif- 
ferent result from this jury. 

The question of the newly discovered evidence 
with respect to the cancellation by the SBA of Grosvelat's 
loan was explained in Mr, Wilson's papers to the extent 
that the government or at least the United States Attorney's 
office had no involvement therein and it is not a matter 
that is under consideration at the time of Grosvelat's 
testimony and was not a consideration that might have been 
used by the defense to attack the credibility of Mr. Grosvelat. 

The question with respect to failure to provide 


Brady material with respect to the witnesses Sylvie Kristof, 


Judy Christo and Leonard Kirtman, I find that it has not 


been substantiated in the papers submitted or the testimony 
received here, 

The substantial question is the matter of 
inadequate assistance of counsel, While it has nothing 


to co with the decision that I make here in I believe it 
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requires some mention, The fact that with respect to 


certain of the testimony of Mr. Coven, on his own init‘tativ: 


raised a question of the attorney-client privilege which 

I think is required of the attorney in any event when he 

is questioned with respect to it. And the fact that he was 
permitted to testify as to certain matters but that the 
privilege was invoked as to other matters does not indicate 
a full and complete disclosure of all of the items that 
might have been disclosed on a hearing of this kind, As I 
say, I am giving no weight to the fact that the privilege 
was invoked here, but I do think it bears some comment 
with respect to the ability of Mr, Coven to defend himself 
against the charges which have been leveled here with respect 
to his handling of the trial of this lawsuit, 

Insofar as the question of whether or not Mr, Coven 
was acquainted with the question of the approach of Mr, 
Devins to secure immunity for himself in return for offering 
up Mr, Coven as a prospective .efendant to the United 
States Attorney, "r, Devins reacily admitted on the 
stand here that he had done so prior to his retaining 
Mr. Coven to defend him and with full knowledge of his 
having done that he still elected to proceed to retain the 
services of Mr, Coven in defense of his lawsuit, He had 


a choice either to retain Mr, Coven or not to retain him, 
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With the knowledge that he had, I think he made a knowing 


choice of counsel to represent him in connection with the 


defense of these lawsuits, 

As far as the conduct of the trial, in the very 
beginning of this trial I think Mr, Coven indicated that 
it was his opinion that this was a documenis case; that what 
was involved was the question of what did these documents 
mean, by whom were they executed, and so forta, I believe - 
he had offered Mr, Wilson the opportunity to consent to 
the admission of all of these documents into evidence, and 
Mr. Wilson refused because he thought tactically it would 
be better, as I recall it, to have the witnesses come in 
and spread the whole, as Mr, Wilson thought, gory details 
of what went on before this jury. Mr. Wilson and I grew 
to regret that decision because the first document that 
was offered could not be authenticated and there was a 
“question as to whether or not any of the documents were 
going to go in because Mr, Coven properly raised the ob-- 
jections as to the authenticity of oe documents and the 
records of the SBA being such as they were, having no 
receipt stamps or any other kind of stamp to indicate 
when they had received the documents or any other way of 
really identifying what was submitted to them and what 


was not, 
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I suggest Mr. Coven and the manner in which 


he handled that almost Succeeded, on a technicality, as 


believe that he was adequately prepared to try this case; 
that he did try it well. We had our differences as we 

went along because of certain matters that arose during 

the trial and nis failure to abide by the manner in which 

I like a trial to be conducted and the promptness and 
attention that I like attorneys to give when a case is tried 
before me; but as far as the manner in which he conducted 
this trial, far from being shocked or my conscience being | pm 
Shocked by the manner in which he .cesented it, I believe | 

that he handled it competently, He is an experienced eepmeec?l 

and he knew what was involved in this case, and I find that 

there was adequate representation, 

The only, I must confess on the record, criticism 

‘that I might have was the question of the summation which 

appeared to me to be short, But I don't find in any way 

that that was a failure of representation, Every r' torney 

has a different way in which he appraises the effect upon 

a jury of what he has to say and Ifcannot and do not find that 

that item arose to the level of inadequate assistance of 


counsel, 


I suppose many of us believe that cases are not won 


I see it, of having the indictment herein dis ssed, So I 
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in either opening statements or summations of counsel but 
by the quantum of the proof, and I can't say in this case 
that the quantum of proof was such that a jury would have 
come to a different verdict if they had the most outstanding 
summation that has ever been delivered in any court on 
behalf of Mr. Devins at the time of summation in this case, 
Under all the circumstances, the motion is denied, 
MR. WILSON: Your Honor, may I hand up these 
documents now that it eppears this case is going to be sent 
up anc that it be considered as part of the data? 
THE COURT: I have received some documents and 
I'm wondering if you have made available to the defense 
counsel or wish the defense counsel to have available to 
him some confidential documents that have been submitted 
to me bef: -e sentencing is imposed, 


MR. WILSON: I have no objection, 


MR. BRODSKY: Submitted to you, your Honor, by Mr, 


Wilson? 

THE COURT: Yes, In context with the sentencing, 
I feel they are matters you ought to be able to have, 

MR. WILSON: Are thecs documents submitted through 
the Probatton office? 

"ten COURT: I don't know if that is the case or 


sent directly to me, 
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